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In re HMV-, Respondent
Deci ded August 25, 1998

U S. Department of Justice
Executive O fice for Inmmgration Review
Board of Inmgration Appeals

The Board of Inmgration Appeals lacks jurisdiction to adjudicate
a claimfor relief from deportation pursuant to Article 3 of the
United Nations Convention agai nst Torture and G her Cruel, |nhuman
or Degradi ng Treatnent or Punishnent, as there has been no specific
| egislation to inplenent the provisions of Article 3, no regul ations
have been pronulgated with respect to Article 3, and the United
States Senate has declared that Article 3 is a non-self-executing
treaty provision.

Matthew L. MIlen, Esquire, Los Angeles, California, for respondent

Bef or e: Board En Banc: VACCA, HElLMAN, HCOLMES, HURW TZ,
VI LLAGELI U, FILPPU, COLE, MATHON, JONES, and GRANT,
Board Menbers. Dissenting Qpinions: SCHM DT, Chair man,
j oi ned by GUENDELSBERGER, Board Menber; ROSENBERG, Board
Menber .

HURW TZ, Board Menber:

This case was last before us on May 5, 1997, when we assumned
jurisdiction by certification of the respondent’s previously filed
nmotion to reopen. W requested that the parties subnit additional
briefs addressing the applicability of the Convention against
Torture and QOher Cruel, Inhuman or Degrading Treatnent or
Puni shment, adopted and opened for signature Dec. 10, 1984, G A
res. 39/46, annex, 39 U N GACR Supp. (No. 51) at 197, U N Doc.
A/ 39/51 (1984) (entered into force June 26, 1987; for the United
States Apr. 18, 1988) (“Torture Convention”), to the respondent’s
ci rcumst ances. The respondent, through counsel, has filed an
additional brief. The Inm gration and Naturalization Service has,
to date, not responded to the Board s request for additional
briefing. The respondent’s notion to reopen will be denied.
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. PROCEDURAL HI STORY

The respondent, a native and citizen of lran, entered the United
States on Novenber 26, 1985, as a refugee. His status subsequently
was adjusted to that of |awful permanent resident. On July 26,
1990, the respondent was convicted in the United States District
Court, Central District of California, of conspiracy to possess with
intent to distribute heroin and possession with intent to distribute
heroin, in violation of 21 U.S.C. 88 841(a)(1l) and 846 (1998). He
was sentenced to 95 nonths in prison, which sentence later was
reduced to 70 nmonths. On August 23, 1994, the Service issued an
Order to Show Cause and Notice of Hearing (Forml-221) charging the
respondent with deportability under section 241(a)(2)(A)(iii) of the
Immigration and Nationality Act, 8 US C 8§ 1251(a)(2)(A)(iii)
(1994), as an alien convicted of an aggravated felony. In
proceedi ngs before an I mm grati on Judge, the respondent applied for
relief fromdeportation in the formof a waiver of inadmssibility
under section 212(c) of the Act, 8 U.S.C. § 1182(c) (1994).

In a decision dated Novenber 9, 1994, the Inmgration Judge denied
the respondent’s application for section 212(c) relief and ordered
hi m deported fromthe United States. The respondent appeal ed the
I mmigration Judge’s decision. |In a decision dated May 1, 1995, the
Board determ ned that, as of Novenber 14, 1994, the respondent
becanme statutorily ineligible for relief under section 212(c) of the
Act, because he had served at |least 5 years in prison as a result of
hi s aggravated fel ony convictions. See Matter of CGonez-Graldo, 20
| &N Dec. 957 (BI A 1995); Matter of A-A-, 20 | & Dec. 492 (Bl A 1992).
Thus, we dism ssed the respondent’s appeal.

On Septenber 3, 1996, the respondent filed a notion to reopen
bef ore the Board. In his notion, the respondent argues that the
Board should recognize the enforceability of Article 3 of the
Torture Convention, which prohibits the return (“refoul emrent”) of an
individual to a country where there are substantial grounds for
believing that he or she would be in danger of being subjected to
torture. Specifically, the respondent contends that ordering his
deportation to Ilran would violate the United States’ binding
international obligations wunder the Torture Convention. In
addition, he argues that the Protocol Relating to the Status of
Ref ugees, opened for signature Jan. 31, 1967, 19 U S T. 6223,
T.1.AS. No. 6577, 606 UNT.S 267 (entered into force Cct. 4,
1967; for the United States Nov. 1, 1968) (“Protocol”), requires an
i ndi vidual i zed determnation of whether the respondent, who was
convi cted of an aggravated felony for which he has served nore than
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5 years in prison, represents a “danger to the conmunity.” e
consi der each of the respondent’s argunents in turn.

[1.  UN TED NATI ONS CONVENTI ON AGAI NST TORTURE

The Torture Convention was signed by the United States on Cctober
18, 1988, and the Senate adopted its resolution of advice and
consent to ratification on Cctober 27, 1990.! The treaty becane
effectively binding on the United States on Novenber 20, 1994.°2
Article 3 of the Convention provides:

1. No State Party shall expel, return (“refouler”) or
extradite a person to another State where there are
substantial grounds for believing that he would be in
danger of being subjected to torture.

2. For the purpose of determn ning whether there are such
grounds, the conpetent authorities shall take into account
all relevant considerations including, where applicable,
the existence in the State concerned of a consistent
pattern of gross, flagrant or mass violations of human
rights.

The respondent concedes that an alien, like hinmself, who has
conmitted a particularly serious crinme and constitutes a danger to
the community, may be deni ed asyl umand w t hhol di ng of deportation.
See sections 208(d), 243(h)(2) of the Act, 8 U S C 88§ 1158(d),
1253(h)(2) (1994). He observes, however, that no such qualification
exi sts under the Torture Convention. The prohibition on refoul emrent
found in Article 3 of the Convention provides no exception for
persons convicted of particularly serious crines. Cf. Protocol,
supra, art. 33(2). The respondent asserts that he would be
subjected to inprisonnent, torture, and execution if forced to
return to lran. Thus, he maintains that his deportation to Iran
woul d violate Article 3 of the Torture Conventi on.

1 136 Cong. Rec. S17,486, S17,492 (daily ed. Qct. 27, 1990).

2 One nmonth earlier, the President deposited the instrument of
ratification with the Secretary-General of the United Nations. See
74 Interpreter Releases, No. 45, Nov. 21, 1997, at 1773, 1781
(citing UN Doc. No. 571 Leg/SER E/ 13, 1V.9 (1992); Torture
Convention, supra, art. 27(2)).
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Upon review, we decline to apply the prohibition on refoul enent set
forth in Article 3 of the Torture Convention to the respondent.
Initially, we note that the jurisdiction of this Board, and of the
Immigration Judge, is limted by statute and regulation to that
whi ch has been del egated by the Attorney CGeneral. See Galo-Garcia
V. INS, 86 F.3d 916, 918 (9th G r. 1996) (quoting wi th approval the
Board’'s holding in Matter of Sano, 19 I&N Dec. 299, 300-01 (BIA
1985), that “‘[u]lnless the regulations affirmatively grant us power
to act in a particular matter, we have no appellate jurisdiction
over it’”); see also Matter of Hernandez-Puente, 20 |I&N Dec. 335,
339 (BIA 1991).

To date, there has been no specific inplenenting |egislation of
Article 3 of the Torture Convention, although the House of
Representatives has considered bills concerning the Convention.?
There also have been no regulations promulgated with respect to
Article 3. In addition, we note that since ratification of
the treaty in 1990, Congress has spoken on the availability of
asylum and wi thholding of deportation in this country to those
convi cted of aggravated felonies. See Antiterrorismand Effective
Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214
(“AEDPA"); Illegal Inmmigration Reformand I mrigrant Responsibility
Act of 1996, Division C of Pub. L. No. 104-208, § 303(b)(3), 110
Stat. 3009-546, 3009-586 (“IIRIRA"). We have considered these
changes and their effect on existing law. W do not find that their
enact ment del egates authority to the I nmgrati on Judge or this Board
to grant the respondent, a convicted aggravated fel on sentenced to
5 years or nore in prison, any relief from deportation under the
Torture Convention. See Matter of Medina, 19 I&N Dec. 734 (BIA
1988).

Furthernore, as a condition of ratifying the Torture Conventi on,
the Senate included the follow ng decl aration:

(1) That the United States decl ares that the provisions of
Articles 1 through 16 of the Convention are not self-
executi ng.

8 See Torture Victins Relief Act of 1995, H R 1416 104th Cong.
8§ 2(10) (1996) (introduced into House commttees on April 5, 1995,
and noting that “[t]he United States has ratified the [Torture
Convention] but has not inplemented all ©provisions of the
convention”); see also HR 933, 103d Cong., 8§ 1(1993); H R 6017,
102d Cong., 8§ 1 (1992).
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136 Cong. Rec. S17,486, S17,491 (daily ed. Cct. 27, 1990).

Thi s decl aration received the inmprimtur of the President when he
deposited the instrument of ratification with the Secretary-General
of the United Nations. Wiere the President and the Senate, as
opposed nerely to their spokespersons or treaty negotiators, have
expressed an intent to have a treaty be non-self-executing, this
intent has been deened controlling by the courts. See lIslamc
Republic of Iran v. Boeing Co., 771 F.2d 1279, 1284 (9th Cir. 1985)
(relying on preratification statenent of the President), cert.
di smissed, 479 U.S. 957 (1986); Frolova v. Union of Soviet Socialist
Republics, 761 F.2d 370, 376 (7th Cr. 1985) (sane); see also United
States v. Postal, 589 F.2d 862, 881-83 (5th Cir.) (relying on
preratification statenents of Department of State officials and
United States negotiators), cert. denied, 444 U S. 832 (1979).

Mor eover, several courts have held that international treaty
provi sions generally do not attain the force of lawuntil the United
States has enacted legislation or pronulgated regulations to
i mpl enent such provisions. United States v. Aqguilar, 883 F. 2d 662,
680 (9th CGir. 1989) (stating that the United Nations Protocol
Rel ating to the Status of Refugees “was not intended to be self-
executing. As the Protocol is not a self-executing treaty having
the force of law, it is only helpful as a guide to Congress’s
statutory intent in enacting the 1980 Refugee Act” (citation
omtted)), cert. denied, 498 U.S. 1046 (1991); Bertrand v. Sava, 684
F.2d 204, 218-19 (2d Gr. 1982) (holding that provisions of the
Protocol “were not thenselves a source of rights under our I|aw
unless and wuntil Congress inplenented them by appropriate
legislation”); see also Haitian Refugee Center, Inc. v. Baker, 949
F.2d 1109, 1110 (11th Cir. 1991), cert. denied, 502 U S 1122
(1992). Wth respect to whether Article 3 of the Torture Convention
is a self-executing provision, we deem the actions and
pronouncenents of the President and the Senate to be controlling.
At present, therefore, Article 3 provides no relief to aliens in
deportation, exclusion, or renoval proceedings.

[11. 1 ND VIDUALI ZED DETERM NATI ON OF DANGER TO THE COVMUNI TY

The respondent also contends that, in light of the obligations
i nposed on the United States by the Protocol, the Inmgration Judge
and the Board nust conduct an individualized determnation of
whet her he represents a “danger to the community” before concl uding
that he is ineligible for wthhol di ng of deportati on under section
243(h) of the Act.
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Wth certain exceptions, aggravated fel ons are barred fromappl yi ng
for wi thholding of deportation. Section 243(h)(2)(B) of the Act.
For aliens who have filed their applications before April 1, 1997,
the effective date of the IIRRA the Attorney General has the
di scretion to override this bar under section 243(h)(3) of the Act,
as added by section 413(a) of the AEDPA, 110 Stat. at 1269. The
Attorney CGeneral may allow an alien to apply for withholding if he
has been sentenced to an aggregate of less than 5 years in prison
and the Attorney General determines in her discretion that the
aliens crine is not particularly serious. 8 CFR
88 208.16(c)(2), (3) (1998). In a recent precedent decision, we
established the standard under which this discretion should be
exercised. Matter of QT-MT-, Interim Decision 3300 (BIA 1996).

The regulations, however, do not allow for the exercise of
discretion in the respondent’s case. An alien whose proceedings
were comenced prior to April 1, 1997, and who has been convi cted of
an aggravated felony and sentenced to an aggregate termof 5 years
or nore, is not eligible for wthholding of deportation. The
regul ati ons at 208.16(c)(2) and (3) provide in part:

(2) Mandatory denials. Except as provided in paragraph
(c)(3) of this section, an application for wthhol di ng of
renoval shall be denied if the applicant falls wthin
section 241(b)(3)(B) of the Act or, for applications for
withholding of deportation adjudicated in proceedings
commenced prior to April 1, 1997, within section 243(h)(2)
of the Act as it appeared prior to that date [barring
aggr avat ed fel ons]. For pur poses of section
241(b)(3)(B)(ii) of the Act, or section 243(h)(2)(B) of the
Act as it appeared prior to April 1, 1997, an alien who has
been convicted of a particularly serious crinme shall be
considered to constitute a danger to the conmmunity.

(3) Exception to the prohibition on wthholding of
deportation in certain cases. Section 243(h)(3) of the
Act, as added by section 413 of Public Law 104-132, shal

apply only to applications adjudicated in proceedings
commenced before April 1, 1997, and in which final action
had not been taken before April 24, 1996. The discretion
pernmitted by that section to override section 243(h)(2) of
the Act shall be exercised only in the case of an applicant
convi cted of an aggravated felony (or fel oni es) where he or
she was sentenced to an aggregate term of inprisonnent of
less than 5 years and the inmm gration judge determ nes on
an i ndi vidual basis that the crime (or crimes) of which the
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appl i cant was convicted does not constitute a particularly
serious crine. Nevertheless, it shall be presumed that an
alien convicted of an aggravated fel ony has been convi ct ed
of a particularly serious crine. Except in the cases
specified in this paragraph, the grounds for denial of
wi t hhol di ng of deportation in section 243(h)(2) of the Act
as it appeared prior to April 1, 1997, shall be deened to
comply with the 1967 Protocol Relating to the Status of
Ref ugees.

(Enphasi s added.)

We find that these regul ati ons address the respondent’s argunents
on this issue. The regul ations specifically address the appropriate
interpretation of the Protocol and the question of whether a
separ ate consi deration of an alien’ s dangerousness to the community
is required. W note that once a regulation is properly issued by
the Attorney General, it is the obligation of this Board and the
I mmigration Judges to enforce it. Regulations pronul gated by the
Attorney CGeneral have the force and effect of law as to this Board
and the Inmgration Judges. Matter of Fede, 20 I&N Dec. 35 (BIA
1989). In the case before us, the respondent was convicted of an
aggravated fel ony and sentenced to nore than 5 years in prison. He
is therefore ineligible for w thhol ding of deportation

V. CONCLUSI ON

In sum we conclude that the Board currently lacks jurisdiction to
grant the respondent’s request for relief fromdeportati on under the
Torture Convention. Furthernore, we conclude that we are not
required to provide an individualized determ nati on of whether the
respondent represents a “danger to the conmunity” prior to finding
that he is ineligible for withhol ding of deportation. Accordingly,
the respondent’s notion will be denied.

ORDER:  The notion to reopen i s denied.

Vi ce Chai rman Mary Magui re Dunne and Board Menmber Lori Sci al abba did
not participate in the decision in this case.

7
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DI SSENTING OPINION: Paul W Schmidt, Chairman, in which John
Quendel sberger, Board Menber, joins.

| respectfully dissent.

Thi s respondent, who previously was admtted to the United States
as a refugee, makes a prima facie claimthat his removal fromthe
United States under an order of deportation to Iran would violate
the obligations of the United States under Article 3 of the
Convention against Torture and Ot her Cruel, Inhuman or Degrading
Treatnent or Punishnment, adopted and opened for signature Dec. 10,
1984, G A res. 39/46, annex, 39 U N GAOR Supp. (No. 51) at 197
U N Doc. A/39/51 (1984) (entered into force June 26, 1987; for the
United States Apr. 18, 1988) (“Torture Convention”). This article
requires the United States not to expel, return, or extradite a
person to another state where there are substantial grounds for
believing that he or she would be in danger of being subjected to
torture. At an absolute mininmum this case should be referred to
the General Counsel of the Immgration and Naturalization Service
for an adjudication under Article 3 before the order of deportation
vests.

. THE TORTURE CONVENTI ON APPEARS TO BI ND THE UNI TED STATES
EVEN W THOUT | MPLEMENTI NG LEG SLATI ON
AND ENABLI NG REGULATI ONS

On March 6, 1997, in connection with a final rul e maki ng concerni ng
revisions to the inspection, renoval, and asylum systens under the
immgration |laws, the Attorney General clearly stated that Article
3 is in force and binding on the executive branch of the United
States Government:

This article [Article 3] has been in effect for the United
States since Novenmber 1994. Al though Article 3 of the
Torture Convention itself is not self-executing, the
Attorney General has sufficient adm nistrative authority to
ensure that the United States observes the [imtations on
renoval required by this provision. 1In fact, the Service
has recei ved and consi dered individual requests for relief
under the Torture convention since Novenber 1994 and has
arranged for relief where appropriate. For the present,
the Department intends to continue to carry out the non-

8
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ref oul enent provision of the Torture Convention throughits
exi sting adm ni strative authority r at her t han by
pronul gati ng requl ati ons.

62 Fed. Reg. 10,312, 10,316 (1997) (enphasis added).

Thus, the Attorney General recognized that the binding nature of
Article 3 depended on neither inplenenting legislation nor a
specific regul atory del egati on. Stated another way, neither the
non-sel f - executing nature of Article 3 nor the | ack of a regulatory
del egation to this Board, both of which were cited by the mgjority,
relieve us, as menbers of the executive branch, fromthe obligation
to ensure that the United States conplies with its international
treaty obligations under Article 3.

The Service has taken the sane position as the Attorney Ceneral .
The Ceneral Counsel of the Service has publicly stated in a
menor andum as fol | ows:

Article 3 is a United States law, equal in force to a
federal statute. See Article VII, clause 2 of the U S
Constitution. Such a non-self-executing treaty i nposes on
the United States “an international obligation to adjust
its laws and institutions as nmay be necessary to give
effect to the agreenment.” Thus, INS has a legal duty to
ensure conmpliance with Article 3 in the cases of aliens it
may renove fromthe United States.

Ofice of the General Counsel, INS, US. Dep't of Justice,
Conpliance with Article 3 of the Convention Against Torture in the
cases of renovable aliens (May 14, 1997), reprinted in 75
Interpreter Releases, No. 10, Mar. 16, 1998, at 375, 376 (“INS
Menp”) (citation omtted) (enphasis added).

| also note that the Attorney General has del egated to us such of
her discretion and authority “as is appropriate and necessary for
the disposition of the case.” 8 CF.R § 3.1(d)(1) (1998). Wile
this delegation is subject to any specific Iimtations established
by regulation, there is no such specific regulatory limtation or
exclusive regulatory delegation to another agency (such as the
Service) that would prohibit us fromacting on a case arising under
the Torture Conventi on.
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I1. DI SCUSSI ON

| recogni ze that the pronouncenents of the Attorney General and the
Ceneral Counsel of the Service, which are neither incorporated into
regul ati ons nor enbodied in a precedent ruling by the Attorney
Ceneral in an individual case, are not binding on us. See, e.qg.,
Matter of Chang, 20 I1&N Dec. 38 (BIA 1989) (stating that the
Attorney Ceneral’s “guidelines” are not binding on the Board or
| mmi gration Judges), superseded on other grounds, Matter of X-P-T-,
I nterimbDecision 3299 (BI A 1996). On the other hand, in the context
of this particular issue, | would give both interpretive statenents
serious consideration.

The non-self-executing nature of Article 3 appears to relate

exclusively toits lack of enforceability in Article Ill courts. It
evidently is binding on the United States and on its executive
branch officers. Although this Board perfornms quasi-judicial
adj udi cative functions, we clearly are a part of the Departnent of
Justice and the executive branch. It seenms unusual that the

prosecutor, the Service, would be under an international treaty
obligation that we, as i ndependent adj udi cators within the executive
branch, have no duty to recognize, facilitate, or enforce in any
manner what soever. Thus, it is not obvious to nme that we properly
di scharge our constitutional duties as nenbers of the executive
branch by refusing to address conpliance with Article 3 in any
meani ngful way in this particul ar case.

As a prudent neasure, before issuing a final order of deportation
in this or any other case where a prima facie case under Article 3
has been made out and no other avenues of relief are avail abl e under
the immgration laws, | would refer the case to the General Counsel
of the Service for a determination under the current administrative
procedures to inplenment Article 3 of the Torture Convention. See
INS Menp, supra, at 379. In that way, we can help ensure that the
United States discharges its duties under donmestic and i nternational
law, while not interfering with any existing “informal del egation”
by the Attorney General of Article 3 enforcenent responsibility to
the GCeneral Counsel of the Service. This action is conpletely
consi stent with our del egated authority under 8 CF. R § 3.1(d)(1).

[11. SUMVARY AND CONCLUSI ON
The Departnent of Justice, through the Attorney General and the

Ceneral Counsel of the Service, takes the position that the United
States has a binding obligation under Article 3 of the Torture

10
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Convention not to renove an individual to a country where he or she
will face torture. According to the foregoing sources, that
obligation is not in any way vitiated or |essened by the non-self-
executing nature of Article 3, nor is it dependent on any specific
regul atory del egation fromthe Attorney Ceneral .

This respondent, who was adnmitted to the United States as a
refugee, has established a prinma facie case that his renoval to Iran
woul d violate Article 3. The nost prudent course for us would be to
refer this matter to the General Counsel of the Service for a
determ nati on whether the respondent’s ultimate renoval under an
order of deportation would conply with Article 3. The respondent’s
motion to reopen should be granted, and the final order of
deportation in his case should be conditioned on the entry of a
witten determnation by the General Counsel that execution of that
order would not violate Article 3. Because the mgjority’s
di sposition fails to provide even this mninml safeguard to ensure
that we in the United States are meeting our donmestic and
international legal obligations, | respectfully dissent.

DI SSENTI NG OPI NI ON: Lory D. Rosenberg, Board Menber

| respectfully dissent.

The United States’ obligation under the Article 3 of the Convention
agai nst Torture and Qther Cruel, |nhuman or Degradi ng Treatnent or
Puni shment, adopted and opened for signature Dec. 10, 1984, G A
res. 39/46, annex, 39 U N GACR Supp. (No. 51) at 197, U N Doc
A/ 39/51 (1984) (entered into force June 26, 1987; for the United
States Apr. 18, 1988) (“Convention Against Torture”),! which
provides that “[n]o State Party shall expel, return (“refouler”) or
extradite a person to another State where there are substantia

! Although a consistent shorthand reference to a statute or
i nternati onal document is an attractive option, it should be in
keeping with the essence of that document. I find use of the
reference “Torture Convention” when referring to an internationa
convention against torture to be so offensive that I cannot and wil|
not use it. | believe that its use minimzes and belittles the
essence of torture and the fact that the United States has signed a
bi ndi ng convention against torture that we are obligated to carry
out .

11
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grounds for believing that he woul d be in danger of bei ng subjected
to torture,” has been advocated by the respondent and i s undi sputed

by the Immigration and Naturalization Service. As | believe that
the respondent has set forth a colorable claim that he wll be
tortured and very possibly killed if he is forcibly returned to
Iran, | regard the mjority’s decision to dispose of the

respondent’s notion to reopen his deportation proceedings on
jurisdictional grounds, |eaving the Board s order of deportation to
I ran undi sturbed, as inproper and erroneous.

The mpjority’s reason for not addressing the merits of the
respondent’s claimthat there presently exists no |l|egislation
i npl enenting the Convention Against Torture, and that the Attorney
Ceneral has not pronulgated specific regulations or explicitly
del egated authority to the Board to adjudicate clains under Article
3—nexplicably ignores our own authority and obscures the principa
feature of the respondent’s claim This result strikes me as a
vi ol ati on of our obligation as the quasi-judicial, precedent-setting
body acting on behalf of the Attorney Ceneral, a conponent of the
executive branch of the United States Governnent, to ensure
conpliance with this nation’s international treaty obligations and
with internationally recogni zed human rights normns.

I cannot agree that this outcome is either a necessary or
appropriate outcone on purely legal grounds. Not only is it
unwarranted and contrary to the authority extended to us by
regul ation, but it reflects the worst and not the best of this
country’s human rights history. Consequently, | dissent.

I. |1 SSUE BEFORE THE BOARD

We are presented with an extrenely serious claim for protection
brought pursuant to an international treaty under which the United
States currently is obligated. Not only is the United States a
party to the Convention Against Torture, but the Service, a
conponent of the Departnment of Justice and a party to this action
has acknow edged that it is legally bound to conmply with Article 3.
See Ofice of the General Counsel, INS, US. Dep’'t of Justice
Conpliance with Article 3 of the Convention Against Torture in the
cases of renovable aliens (May 14, 1997), reprinted in 75
Interpreter Releases, No. 10, Mar. 16, 1998, at 375, 376 (“INS
Menmo”) .

The issue before wus is this: Gven that the Board, an
adm ni strative conponent of the sanme departnent of the executive

12
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branch of the United States Government, is bound by the Convention
Agai nst Torture, what obligation do we have to consi der and act upon
the respondent’s claimin the absence of any specific regul ations?
Utimately, we are faced with the question which the majority has
sinmply evaded by declining to assume jurisdiction over the
respondent’s claim how to conply with the United States
undi sputed obligations under Article 3 despite our nonentary
inability to grant the respondent a specific form of relief from
deportati on.

1. RESPONDENT” S CLAIM AND THE CONVENTI ON AGAI NST TORTURE

The respondent requests nore than a specific form of statutory
relief from deportation. He seeks protection from deportation to
state-sponsored torture in his honeland. He has established that
Iranian authorities are likely to torture him sinply because he
openly expressed his opposition to the Ayatollah Khoneini .

A. Basis of the Respondent’s Claimin Relation to
t he Convention Agai nst Torture

The respondent asserted that following the Islanmc revolution in
Iran, he was the teamcaptain at a soccer match. As captain, he was
told to carry a large portrait of the Ayatollah Khoneini around the
soccer field before the gane but refused to do so and threw the
portrait to the ground. The respondent was ejected fromthe gane
and was later infornmed by his coach that his life was in danger due
to “anti-Khoneini activities.” The respondent presented evidence,
which is contained in the record of proceedings, that in Novenber
1982, he was tried and convicted in absentia and that there is an

outstanding warrant for his arrest if he returns to Iran. The
warrant indicates that if he turns hinself in, he will be subject to
life inmprisonnment. If heis arrested, however, he will be executed

for the crine of “insulting the | eader of the revolution.”

The record contains a portion of a February 1996 profile of asylum
clains and country conditions for lran, prepared by the Departnment
of State, which states that the Governnent of Iran

continues to be a maj or abuser of human rights. There was
no evidence of inprovenent in 1995. Systemati c abuses
include extrajudicial killings and summary executions;
wi despread use of torture and other degrading treatnent;
di sappearances; arbitrary arrest and detention; |ack of

13
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fair trials; harsh prison conditions; and repression of the
freedons of speech, press, assenbly, association, and
religion, as well as infringenments on the right of privacy.

I n August, the UNHCR approved a resol uti on condemi ng
the “extensive and continuing human rights abuses by the
Governnment of the Islam c Republic of Iran .

Bureau of Denocracy, Human Rights and labor, U S. Dep't of State,
Iran - Profile of Asylum dains & Country Conditions (Feb. 1996)
[hereinafter Profile] (enphasis added). In addition, the record
contains a Departnent of State country report on human rights
practices for 1993 pertaining to lran, which finds reports of
torture and ill-treatnent of detainees to be credible. Conmttees
on Foreign Affairs and Foreign Rel ations, 103d Congress, 2d Sess.,
Country Reports on Hurman Rights Practices for 1993 1176 (Joi nt Comm
Print 1994). It describes the conmon nethods of torture reported to
i ncl ude “suspensi on for | ong periods in contorted positions, burning
with cigarettes, and, nost frequently, severe and repeated beatings
with cables or other instruments on the back and on the sol es of the
feet,” and reports that prisoners “are frequently held in solitary
confinenent or denied adequate rations or nedical care . . . [and
that] protests agai nst poor prison conditions in the past reportedly
pronmpted beatings, denial of nedical care, and, in some cases,
execution.” 1d. at 1177.

B. Terns of the United Nations Convention Agai nst Torture

The Convention Against Torture 1is an expression of the
international community’s desire to elimnate torture and other
cruel, inhuman, or degrading treatnment or puni shnent throughout the
world.? Article 1 of the Convention Against Torture, in pertinent
part, defines “torture” as

any act by whi ch severe pain or suffering, whether physical
or nental, is intentionally inflicted on a person

when such pain or suffering is inflicted by or at the
instigation of or with the consent or acquiescence of a
public official or other person acting in an official
capacity. It does not include pain or suffering arising
only from inherent in or incidental to | awmful sanctions.

2 See Report of the Conmittee on Foreign Relations, S. Exec. Rep.
No. 30, 101st Cong., 2d Sess. 1, 2-3 (1990).

14
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To be considered “torture” under the Convention Against Torture,
an act (or series of acts) nust neet a three-part test. First, the
act must involve the infliction of severe pain or suffering, either
physical or nmental.® Second, the torture nust be intentionally
inflicted. Third, the torture nust occur at the instigation of, or
with the consent or acquiescence of, a public official.

Al though Article 3 of the Convention Against Torture is nodel ed
after Article 33 of the 1951 Convention Relating to the Status of
Ref ugees, * whi ch prohibits returning a refugee to a place “where his
life or freedom would be threatened on account of his race,
religion, nationality, menbership of a particular social group or
political opinion,” protection under the Convention Agai nst Torture

51nits resolution of advice and consent, the Senate included the
understanding that “nmental pain or suffering” refers to prol onged
ment al harm caused by or resulting from

(1) the intentional infliction or threatened infliction
of severe physical pain or suffering; (2) the
adm ni stration or application, or t hr eat ened
adm nistration or application, of mnd altering
substances or other procedures calculated to disrupt
prof oundly the senses or the personality; (3) the threat
of i mm nent death; or (4) the threat that another person
will imminently be subjected to death, severe physical
pain or suffering, or the adm nistration or application
of mnd altering substances or other procedures
calculated to disrupt profoundly the senses or the
personality.

136 Cong. Rec. S17,486, S17,486 (daily ed. Cct. 27, 1990) (“Senate
Resol ution”).

4 Convention Relating to the Status of Refugees, adopted July 28,
1951, 19 U.S. T. 6259, 189 U N.T.S. 150, (entered into force Apr. 22,
1954) (*“Convention”), as incorporated within the provisions of the
Protocol Relating to the Status of Refugees, opened for signature
Jan. 31, 1967, 19 U.S.T. 6223, T.1.A S. No. 6577, 606 U N.T.S. 267
(entered into force Cct. 4, 1967; for the United States Nov. 1,
1968); see also sections 208 and 243(h) of the Immgration and
Nationality Act, 8 U S C 88 1158, 1253(h) (1994), as enacted in
United States | aw by the Refugee Act of 1980, Pub. L. No. 96-212, 94
Stat. 102.
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is unconditional and available to any person facing torture as
defined in the Convention. See J.H Burgers and H Danelius, The
United Nations Convention against Torture: A Handbook 125 (1988).

In particular, an individual who seeks protection under Article 3
of the Convention Against Torture is not required to denonstrate
that he or she would be tortured on account of a particular belief
or i mutabl e characteristic. See Report of the Committee on Foreign
Rel ati ons, S. Exec. Rep. No. 30, 101st Cong., 2d Sess. 1, 16 (1990)
(“Senate Report”)(stating that Article 3 “wuld extend the
prohi bition on deportation under existing US |law to cases of
torture not invol ving persecution on one of the |isted inpernissible
grounds”); cf., e.g., Graly v. INS, 58 F.3d 1425, 1431 (9th Cr.
1995) (holding that even “norally reprehensible” treatnment is not
“persecution” for asylum purposes unless it occurs “on account of”
one of the five grounds enunerated in the Inmgration and
Nationality Act); Matter of T-MB-, Interim Decision 3307 (BIA
1997), aff’d sub nom Borja v. INS 139 F.3d 1251 (9th Cr. 1998).
Moreover, the notivations or beliefs of the torturer are not
relevant to the analysis of a country's obligation to provide
protection under Article 3. .., e.g., INS v. Elias-Zacarias, 502
U S. 478, 483-84 (1992); WMatter of S-P-, InterimDecision 3287 (Bl A
1996) (holding that the applicant nust show that persecution was
notivated, at least in part, by an actual or inputed protected
ground).?®

Furthernore, Article 3 contains no exclusionary clause creating
exceptions to eligibility for protection, such as those set forth in
Article 33(2) of the Convention and codified in our domestic |aw at
section 243(h) of the Immgration and Nationality Act, 8 US. C
§ 1253(h) (1994). Thus, although a torture victimmy have been a
persecutor or torturer of others, convicted of an "aggravated
felony” or a “particularly serious crine,” or considered a threat to
United States security, he remains entitled to nonrefoul enent. Cf.
208(d), 243(h)(2) of the Act, 8 U S.C. 88 1154(d), 1253(h) (1994);

5 It is worth noting that even under asylum law, the intent or
nmotive of the persecutor need not be malicious, and punishnent
inflicted by a “legitimte” government may constitute persecution.
Matter of Kasinga, Interim Decision 3278 (BIA 1996); see also
Pitcherskaia v. INS, 118 F.3d 641 (9th Cr. 1997)(clarifying that an
i ntent to harmneed not be shown to establish a persecutory notive);
Rodri guez-Roman v. INS, 98 F.3d 416 (9th Cir. 1996) (finding that
excessive state punishnment provides a basis to find persecution
based on inputed political opinion).
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Matter of QT-MT-, InterimDecision 3300 (BIA 1996). Accordingly,
unlike the Iimted protection afforded under the Convention and
Protocol, the prohibition against refoul enent set forth in Article
3 is absolute.®

In addition, the Senate has clarified that both actual know edge
and “willful blindness” on the part of an official constitutes
“acqui escence” within the nmeaning of Article 1 of the Convention
Agai nst Torture, Senate Report, supra, at 9, and that a state “could
not through its domestic sanctions defeat the object and purpose of
the Convention to prohibit torture.” 136 Cong. Rec. $S17, 486,
S17,491 (daily ed. Cct. 27, 1990) (“Senate Resolution”) (referring
to the exception for treatnment “arising only from inherent in or
i ncidental to | awful sanctions,” quoting Convention Agai nst Torture,
art. 1). The Senate al so has included the understanding that the
phrase, “substantial grounds for believing that he would be in

danger of being subjected to torture,” in Article 3 is to be
construed to nmean that it is ““nmore likely than not that the alien
woul d be subject to persecution,’” thus inposing an evidentiary

standard analogous to the “clear probability of persecution”
standard enunci ated by the Suprene Court with regard to clainms for
wi t hhol di ng of deportation. Senate Report, supra, at 10 (quoting
INS v. Stevic, 467 U S. 407 (1984)); see also David P. Stewart, The
Convention Against Torture and the Reception of International
Cimnal Law within the United States, 15 Nova L. Rev. 449, 458
(1991)(stating that “because adherence to the Convention would

require (rather than permt) non-refoulenent, the . . . nore
st ri ngent [clear probability] standard was considered the
appropriate referent as a matter of domestic law'); cf. INS v.

Cardoza- Fonseca, 480 U. S. 421, 431 (1987) (holding that eligibility
for asylumrequires a reasonable |ikelihood of persecution).

Under both the terns of the Convention Against Torture and the
Senate’s interpretations of those terns, the respondent has
presented sufficient evidence to establish that if forcibly returned
to Iran, he faces a clear probability of severe physical and/or
mental painintentionally inflicted by a state official, not arising

SElisa C Massimno, Relief fromDeportation Under Article 3 of the
United Nations Convention Against Torture, in 2 1997-98 I mrigration
and Naturality Law Handbook 467, 472 (American |Inmmgration Lawers
Associ ation ed., 1997) (stating that “[i]f there are substanti al
grounds for believing that an individual would be in danger of being
subjected to torture if returned, the State may not, under any
circunstances, return himor her”(enphasis added)).
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solely fromlawful crimnal sanctions. Accordingly, the respondent
has set forth at |least a prima facie case that his deportation woul d
violate the prohibition on refoulenent articulated in Article 3 of
t he Conventi on Agai nst Torture.

[11. JURI SDI CTION TO ACT I N RESPONSE TO THE RESPONDENT’ S CLAI M

Qur jurisdiction to act on the substance of the respondent’s claim
under Article 3 of the Convention Against Torture depends
principally on whether the United States is obligated to consider
and observe Article 3 of the Convention Against Torture, and if so,
whet her the Board has any obligation—and any corresponding

di scretion or authority—+to respond to, or to enforce it. In
answeri ng these questi ons, we nust address t he nmeani ng and ef fect of
the principle that, in the absence of inplementing |egislation

codifying the terns of the international docunment in domestic |aw,
a treaty nust be self-executing. W also nust address the function
of the Board and our place as a quasi-judicial tribunal within the
Department of Justice, and the executive branch.

Treaties, like the constitution and other federal I|aws, are
consi dered by the Supremacy C ause to be the “law of the land.”’
As el aborated above, Article 3 of the Convention Against Torture
prohibits the return of an individual to a country in which he or
she has faced or would face torture. The bare obligation not to
return—nposed on the United States as a signatory tothis treaty—s
not dependent on its codification in donestic law or other
i npl enenting | egi sl ati on, and, consequently, the “enforceability” of
the Convention Against Torture is acknow edged by the Service.
G ven these considerations, | conclude that the United States has an
obligation not to order, allow, facilitate, or effectuate the return
of an individual who faced or would face torture, as defined in
Article 3, to a place where such torture occurred or would occur.

As it is undisputed that Article 3 of the Convention Against
Torture, under which the respondent makes his claim is part of a

” The Supremacy C ause of the United States Constitution provides
that the “Constitution, and the laws of the United States which
shall be nmade in Pursuance thereof; and all Treaties nade, or which
shall be made, under the Authority of the United States, shall be
the suprenme Law of the Land; and the Judges in every State shall be
bound t hereby, any Thing in the Constitution or Laws of any State to
the Contrary notwithstanding.” U'S. Const. art. VI, cl. 2.
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treaty that is binding on the United States, it is binding on
executive branch departnents and officials. See INS Meno, supra
| mmi gration Judges and Board Menbers who presi de over quasi-j udi ci al
trial and appellate | evel tribunals within the Departnent of Justice
are not exenpted fromthis obligation

As a quasi-judicial tribunal within the Departnment of Justice, the
Board exercises the authority del egated by Congress to the Attorney
Ceneral according to federal regulations, which provide:

Subject to any specific limtation prescribed by this
chapter, in considering and determ ning cases before it as
provided in this part the Board shall exercise such

discretion and authority conferred upon the Attorney
Ceneral by law as is appropriate and necessary for the
di sposition of the case.

8 C.F.R § 3.1(d) (1998).

The United States Court of Appeals for the Ninth Crcuit, the
jurisdiction in which this case arises, recently has enphasi zed the
critical role played by Inmgration Judges—and, by |ogica
extension, menbers of this Board—in the congressional schene for
the fair treatnent of aliens within our borders.” Singh v. Waters,
87 F.3d 346, 346 (9th G r. 1996). The court has stated:

Congress has created i mm gration judges, who, although they
do not have the security of life tenure, are intended to
act as judges—that s, as persons fearlessly and
inmpartially applying the laws of the United States to the
agency to which they are assigned; and whose orders are to
be obeyed by such agency as the orders of other judges of
the United States are to be obeyed.

Id. at 346, 347.

The next question is whether the Board is obligated not to order
t he respondent deported, or is authorized to act affirmatively in
some other way to prevent his deportation. | conclude that whether
or not the treaty is self-executing, and whet her or not the Attorney
Ceneral has specifically ordered us to act in conpliance with the
treaty, we do have such obligation and authority.

A. Article 3 as a Sel f-Executing Provision
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Although a treaty is equivalent in stature and force to other
federal law, there is no basis for an individual to assert a treaty-
based claim directly before a United States court, unless the
applicable treaty provisionis “self-executing.” See, e.q., Frolova
v. Union of Soviet Socialist Republics, 761 F.2d 370, 373 (7th Gr.
1985); United States v. Postal, 589 F.2d 862, 875 (5th Cr.), cert.
deni ed, 444 U.S. 832 (1979). To say that a treaty, or specific
provi sion thereof, is “sel f-executing” nmeans that it may be enforced
in the federal courts wi thout the need for any prior congressiona
action to “inplenent” the treaty or a particular provision of the
treaty.

| do not dispute that legislation “generally” is required to

i npl enent treaty provisions. See, e.d., Islamc Republic of Iran v.
Boeing Co., 771 F.2d 1279, 1284 (9th G r. 1985), cert. dism ssed
479 U S. 957 (1986). Nevertheless, | find that majority’s

classification of the treaty before us—particularly Article 3—as not
sel f-executing is contrary to its actual terns, dependent on
precedents in cases that involved other treaties with different
terns, and reliant on generalities that belie the four distinct ways
in which the courts have assessed whether a treaty provision is
sel f-executing. See Carlos M Vazquez, The Four Doctrines of Self-
Executing Treaties, 89 Am J. Int’| L. 695 (1995). These include
considering (1) the intent of the parties to the treaty, as reveal ed
either in the |language of the treaty itself or in the ratification
instruments, (2) whether the treaty provision poses a justiciable
qguestion, (3) whether the provision conveys to individuals a private
right of action, and (4) whether the substance of the treaty
provision falls within the constitutional authority of the parties
to the agreenment. 1d.; see also Kristen B. Rosati, The United
Nations Convention Against Torture: A Detailed Examination of the
Convention as an Alternative for Asylum Seekers, 97-12 Imrigration
Briefings 5, 6 (1997) [hereinafter Rosati, Detail ed Exani nation].

1. Intent

A presunption exists that a treaty is self-executing unless the
treaty |anguage at issue “manifests an intention that it shall not
becone effective as donestic law wthout the enactnent of
i npl enenting legislation.” Rainbow Navigation, Inc. v. Departnent
of Navy, 686 F.Supp. 354, 357 (D.D.C. Gr. 1988). The single
decl aration nmade by the Senate in ratification docunents that the
treaty is not sel f-executing, upon which the majority relies, is not
di spositive of intent. By contrast, the pertinent |anguage of the
Convention Against Torture reveals that it is not anong those
treaties that sinply articulate aspirations, rather than inposing
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obl i gati ons, which have been found by the courts to be unenforceabl e
and have been described as “non-self-executing.” See Vazquez,
supra, at 712; see also INS v. Stevic, supra, at 429 n.22 (1984)
(describing Article 34 of the Refugee Convention as “precatory and
not self-executing,” in contrast to the nonrefoul enent |anguage
contained in Article 33, which “gave the refugee an entitlenent to
avoid deportation” (enphasis added)); Tel-Oen v. Libyan Arab
Republic, 726 F.2d 774, 809 (D.C. GCir. 1984) (Bork, J., concurring)
(comenting that Articles 1 and 2 of the United Nations Charter
state “nere aspirations . . . none of which can sensibly be thought
to have been intended to be judicially enforceable at the behest of
i ndi vidual s”), cert. denied, 470 U S. 1003 (1985).

Al though the majority relies principally on the “intent of the
parties” prong to conclude that Article 3 is not self-executing, the
majority’s conclusion is not supported by the |anguage of the
treaty. The |l anguage of Article 3 of the Convention Agai nst Torture
i nposes specific obligations on signatories, stating that a party to
t he convention shall not return an individual to a place where there
are substantial grounds for believing that he or she would face
torture. Such strict |anguage suggests that this prohibition has
the force of |law upon a country’s accession to the treaty. See INS
v. Cardoza- Fonseca, supra, at 432-33 (stating that the United States
has been bound by the Protocol since 1968, when it becane a
signatory); INSv. Stevic, supra, at 426 n.20 (quoting H R Rep. No.
96-608, at 17-18 (1979), as stating that a revision of the |anguage
in section 243(h) of the Act was necessary “‘so that U S. statutory
law clearly reflects our |egal obligations under international
agreements’”).

Mor eover, unli ke certain other provisions of the Conventi on Agai nst

Torture, Article 3 does not <call for domestic inplenmenting
| egi sl ati on. Cf., e.qg., Convention Against Torture, supra, art.

4 (requiring each contracting state to “ensure that all acts of
torture are offences under its crimnal law and to “make these
of fences puni shabl e by appropriate penalties”).® Accordingly, the
straightforward prohibition articul ated by the specific | anguage of
Article 3 reflects that the parties intended the nonrefoul ement
provision to be self-executing, and thus enforceable without the
need for inplementing legislation. At a mninum the | anguage used

81n April 1994, Congress enacted | egislation crimnalizingtorture,
thereby effectively inplementing Article 4 of the Convention. See
18 U S.C. § 2340A (1994).
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by the Senate in the ratification instrument in no way forecloses
the Board' s authority to act under 8 CF. R § 3.1(d).

2. Justiciability

A justiciable question of law, indicating that a treaty provision
may be found to be self-executing, is determ ned by considering the
purpose of the treaty provision, the existence of donestic
procedures appropriate for direct inplenentation of the treaty
provision, the availability and feasibility of alternative nethods
of enforcing the treaty provision, and the “i nmedi at e and | ong-range
soci al consequences” of deciding that the provision either is or is
not self-executing). Saipan v. United States Dep’t of Interior, 502
F.2d 90, 97 (9th Gr. 1974), cert. denied, 420 U.S. 1003 (1975); see
also Frolova v. Union of Soviet Socialist Republics, supra, at 373
(noting that courts exam ne several factors, including the four
listed, in deciding the self-executing question); United States v.
Postal, supra, at 877 (citing with approval four factors articul ated

i n Sai pan).

Consi derati on of the purpose of the Convention Agai nst Torture and

the “imediate and |ong-range social consequences” of finding
Article 3 to be self-executing favors such a designation. Saipan v.
United States Dep’t of Interior, supra, at 97. In addition, the

exi stence of avail abl e domesti c procedures, and the availability and
feasibility of alternate nethods of enforcing the treaty, favors
finding the treaty to raise a justiciable question of |aw rendering
the treaty self-executing.

3. Private R ght of Action

“Many treaties, |ike nost constitutional provisions and many
federal statutes, do not thensel ves purport to confer private rights
of action. . . . [Nevertheless, a] treaty that does not itself

address private enforcement is no less judicially enforceable by
i ndi vidual s than constitutional or statutory provisions that do not
t hensel ves address private enforcenent.” Vazquez, supra, at 719-20.
Thus, al though commentators generally agree that the provision does
not confer a private cause of action by which individuals my
enforce the ternms of Article 3 in court, this does not mean that
i ndividuals are prohibited fromrelying on Article 3 as substantive
law in deportation or renoval proceedings. See Rosati Detail ed
Exam nati on, supra, at 10; Stewart, supra, at 467. Consequently, an
i ndi vi dual such as the respondent need not enjoy a private right of
action under the Convention Against Torture to be deserving of
protection fromrefoul enent according to the ternms of Article 3.
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4. Constitutional Authority

Al t hough the issue has not been wi dely addressed by the courts,
authorities concur that a treaty that seeks to acconplish sonething
that falls within the exclusive | awmaki ng authority of Congress is
not sel f-executing. See Vazquez, supra, at 718-19; Rosati, Detailed
Exami nation, supra, at 10. The sorts of treaties that have been
deenmed non-sel f-executing because they lack such constitutional
authority include those that attenpt to raise revenue,® those that
purport to crimnalize certain conduct,?! and those that attenpt to
appropriate noney. See Vazquez, supra, at 718-19; Rosati, Detailed
Exam nation, supra, at 10; Restatenent of the law (Third) The
Foreign Relations Law of the United States § 111, cnt. i (1986).
The Convention Against Torture i s not anong these types of treaties.

In becoming a signatory to the Convention Against Torture, the
United States clearly manifested its “opposition to torture and
conmitment to conbat the practice of torture and express[ed] support
for the involvenent of the U S. Governnment in the fornulation of
international standards and effective inplenenting mechanismnms
against torture.” Senate Report, supra, at 3. According to the
Ninth Crcuit, “[Tlhe right to be free from official torture is
fundanmental and universal, a right deserving of the highest status
under international law . . . .” Siderman de Bl ake v. Republic of
Argentina, 965 F.2d 699, 717 (9th Gr. 1992), cert. denied, 507 U S.
1017 (1993); see also Filartiga v. Pena-lrala, 630 F.2d 876, 881 (2d
Cr. 1980) (stating that “there are few, if any, issues in
i nternational |aw today on which opinion seens to be so united as
the limtations on a state’s power to torture persons held in its
custody”); see also Tel-Oren v. Libyan Arab Republic, supra, at 781
(hol ding that the international |aw prohibition against torture is
undi sput ed) .

The prohibition against torture in international |aw “has been
recognized so often and so wdely that nost scholars and
practitioners consider it a principle of customary international |aw
bi nding on all states.” Stewart, supra, at 452. Indeed, it is this

® See, e.qg., Edwards v. Carter, 580 F.2d 1055, 1058 (D.C. Cir.
1978), cert. denied, 436 U S. 907 (1978).

10 See, e.q., Hopson v. Krebs, 622 F.2d 1375, 1380 (9th Cir. 1980);
The Over the Top, 5 F.2d 838, 845 (D. Conn. 1925).
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uni versal condemation of torture, and corresponding efforts to
protect individuals fromsuch treatnent, that |l ed to passage of the
Convention Agai nst Torture. Inits resolution of advice and consent
tothe treaty, the Senate indicated that “[t] he Convention codifies
international law as it has evolved . . . on the subject of torture
and takes a conprehensive approach to the problem of conbating
torture. . . . Ratification of the Convention Against Torture wll
denonstrate cl early and unequi vocally U. S. oppositionto torture and
U S. determination to take steps to eradicate it.” Senate Report,

supra, at 3.1

Even an express determ nation that Article 3 is not self-executing
inthe federal courts “does not detract fromor nodul ate i n any way
t he gover nnent’ s nonref oul enent obligation, nor does it di mnish the
absolute right of all individuals not to be returned to face
torture.” Elisa C Mssinmno, Relief fromDeportation Under Article
3 of the United Nations Convention Against Torture, in 2 1997-98
Immigration & Nationality Law Handbook at 467, 475, (American
| mmi gration Lawers Associ ation ed., 1997); see also Stewart, supra,
at 467-68 (stating that the “non-self-executing” declaration
i ncluded by the Senate “concerns only the donestic effect of the
Convention and does not limt or alter the extent of the United
States’s i nternational obligations thereunder”). Denyi ng
i ndi vidual s in deportation or renmpoval proceedi ngs an opportunity to
i nvoke a substantive right to protection under Article 3, nerely
because there currently exists no legislation specifically
i npl enenting the provision, is a violation of the social and
humani tari an objectives to which the United States has pledged its
adherence, and is contrary to the other factors that suggest “the

intention to establish direct, affirmative, and judicially
enforceable rights.” Saipan v. United States Dep’t of Interior,
supra, at 97.

11 Not ably, the circunstances—€ongress’ enactnment of a conprehensive
scheme for the adm ssion of refugees into this country—eading the
Ninth Crcuit to reject the argument that customary internationa

law principles required the United States to provi de “safe haven” on
one who did not apply for or was ineligible for asylumdo not exist
here. @Glo-Garcia v INS, 86 F.3d 916, 918 (9th Cr. 1996) (citing
Committee of United States Citizens Living in Nicaragua v. Reagan

859 F.2d 929, 939 (D.C. Cir. 1988); Garcia-Mr v. Meese, 788 F.2d
1446, 1453 (11th Cir.), cert. denied sub nom Ferrer-Mazorra v.
Meese, 479 U S. 889 (1986).
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As the United States’ signing of the treaty acknow edges our
agreement with its ternms and our intention to adhere to its
principles, there is no basis to prefer a reading that postpones
the United States’ obligation to act in accord with Articles 1-16,
until such time legislation is enacted, over a reading of the
declaration to mean sinply that the rel evant articles do not provide
a federal cause of action, in which substantive rights mght be
pursued in a United States court. See Rosati, Detail ed Exani nati on,
supra, at 7-8 (discussing that the latter readi ng woul d not preclude
i ndividuals in quasi-judicial deportation or renoval proceedings
fromrelying on the I anguage of Article 3 for substantive rights of
protection from renoval). In sum therefore, the mpjority’s
determ nation that Article 3 is non-self-executing, based nerely on
its analysis of the intent of one of the parties to the treaty
expressed in an instrunent of ratification, is an inadequate
resolution of an extrenely conplex issue and results in the
abrogation of our responsibilities under the treaty.

B. Acknow edgnent of Qur Cbligation to Act
in Accordance with Article 3

According to the Senate, Article 3 is intended to “extend the
prohi bition on deportation under existing US law to cases of
torture not invol ving persecution on one of the listed inpern ssible
grounds.” Senate Report, supra, at 16. Al though the Service did
not submit a brief in this case, agency nenoranda and public
statenents indicate that the Service recognizes the United States’
clear obligation to comply with the dictates of Article 3. The
agency has specifically addressed the circunstances in which the
respondent finds hinself, stating that “those i ndividual s who do not
qualify for asylum or wthholding under US. law but for whom
Article 3 of the Convention Against Torture [applies] may require a
stay of renmoval .” |INS Menp, supra, at 2. Mbdreover, the Service has
opi ned t hat

as a provisionin atreaty to which the United States is a
party, Article 3 is United States |law, equal in force to a
federal statute. See Article VI, clause 2 of the U S
Constitution. Such a non-self-executing treaty provision
i nposes on the United States “an international obligation
to adjust its laws and institutions as may be necessary to
give effect to the agreenent.” See Restatenent of the Law
(Third) The Foreign Relations Law of the United States
§ 111, comrent h (1986). Thus, INS has a legal duty to
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ensure conmpliance with Article 3 in the cases of aliens it
may renove fromthe United States.

Id.

Making a clear distinction between the Senate declaration that
Articles 1-16 are not self-executing as only intended to prevent
enforcenent in the United States courts, the Service accepts
unequi vocally that we are obligated “to insure that the United
States does not violate its duty under Article 3.” INS neno, supra,
at 3. The Service clains to be pursuing an informal process through
which it has “evaluated cases involving our obligations under
Article 3 since the United States becane a party to the Convention
Agai nst Torture, and [has] arranged relief where appropriate.”
Letter fromDoris Meissner, INS Conm ssioner, to Lawyer’s Comittee
for Human Ri ghts, (Feb. 7, 1997) (cited in Massim no, supra, at 476
n.19) (“Meissner letter”).

In its announcenment of regulations inplementing the II1egal
Immigration Reform and Immgrant Responsibility Act of 1996,
Division C of Pub. L. No. 104-207, 110 Stat. 3009-546 (“II R RA"),
t he Servi ce i ncl uded comentary recogni zing that Article 3 “has been
in effect since Novenber 1994 . . . [and] the Attorney General has
sufficient adm nistrative authority to ensure that the United States
observes the limtations on renmpval required by this provision.”
Rul es and Regul ations, 62 Fed. Reg. 10,312, 10,316 (1997). In
addition, the Service has announced its intent to “carry out the
non-ref oul ement provi sion of the Conventi on Agai nst Torture through
its existing adm nistrative authority,” 62 Fed. Reg. at 10, 316, by
granting stays of deportation “where appropriate.” Meissner letter,
supra.

Under its current adnministrative scheme, clains for relief under
t he Convention Against Torture are reviewed by the Service’'s Ofice

of General Counsel. To raise a claimunder the existing procedure,
an alien seeking relief, or his or her counsel, should wite to the
INS district counsel with jurisdiction over the individual. A copy

also should be sent to the General Counsel of the Service in
Washi ngton, D.C. The claimant should submit a detailed statenent
concerning why he or she will be tortured upon return and should
provi de any corroborating evidence denonstrating that he or she has
been tortured or will be tortured, including docunentation from
human rights organi zations. In addition, an explanation of the
procedural posture of the case al so should be provided. See Rosati,
Detail ed Exani nati on, supra, at 5.
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The Service has asserted that “[f]or the present,” it “intends to
continue to carry out the non-refoulenment provision of the
Convention Against Torture through its existing admnistrative
aut hority rather than by pronul gating regul ations.” 62 Fed. Reg. at
10,316. If the Service determ nes that a claimant may be eligible
for relief under Article 3, it will agree to a stay of renoval.
However, no final relief will be provided until formal regul ations
are pronul gated. See Rosati, Detailed Exami nation, supra, at 5.

The Service’s open and unequi vocal admi ssion of the obligations of
the United States and the Departnment of Justice under Article 3 is
of significant consequence in our review of the respondent’s appeal .
Ordinarily an express statenment, such as that nade by the Service,
should establish a fact “*so that the one party need offer no
evidence to prove it and the other is not allowed to disprove it.’”
Rarogal v. INS, 42 F. 3d 570, 572 (9th CGr. 1994) (quoting 9 John H.
W gnore, Evidence § 2588 (Chadbourn rev. 1981)). Rat her than
recogni zing the Service’s position concerning the force of Article
3 either as a binding adm ssion of the Departnment of Justice’'s
obligations under Article 3, or at a m nimum as the position of one
party to the litigation before us, the majority utterly fails to
address the inplications of the Service s acknow edgnent. .
Rarogal v. INS, supra, (finding that the I mr grati on Judge need not
accede to the Service's position, but nust provide reasons for
reaching a conclusion contrary to the stipulated position of the
parties). In nmy view, this failure seriously undermnes the
reasoning that underlies the mgjority’ s opinion.

C. Administrative Scheme and “Appropriate and Necessary” Action

As a conponent of the executive branch of the United States
CGovernnent, this Board is required to ensure conpliance with the
nati on’s undi sputed obligations under international Iaw The
nmonentary absence of specific regul ations enpowering the Board to
exercise jurisdictionover Article 3 clains—particularly with regard
to granting torture victins a permanent remedy or an affirmative
status—+s not a reason to shrink from our existing regulatory
authority, or to ignore the nandates i nposed by international |aw 2

12 As one Menber of this Board has observed, in coments regarding
the inpact of the Refugee Convention and Protocol on our |aws
concerni ng refugees, “the forces which inpel persons to seek refuge
may be so overwhel ming that the ‘normal’ inmmgration | aws cannot be

(continued...)
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Rather, it requires us to devise a way wthin our existing
authority, if possible, to respond to such clains in conpliance with
the United States’ undisputed obligations under Article 3.

We have discretion and authority under 8 CF. R § 3.1(d) to take
action that is “appropriate and necessary,” to address these cl ai s,

at least in part. Deportation or renoval proceedings before the
Immigration Judges and the Board are an obvious forum for
i mpl ement ati on of our obligation under Article 3.3 | consider it

well within the province of the Immgration Judges and the Board to
conduct the fact-finding necessary to adjudicate the exi stence of a
prima facie Article 3 claim and, at a mininmum to refer neritorious
clains to the Service. See 8 CF.R 8§ 3.1(d); Kristen B. Rosati,
The United Nations Convention Against Torture: A Viable Alternative
for Asylum Seekers, 74 Interpreter Rel eases, No. 45, Nov. 21, 1997,
at 1773, 1781.

Consequently, | believe it appropriate for an I nm grati on Judge or
the Board to grant a continuance or to hold the case in abeyance,
respectively, pending a remand to the Service with instructions to
adjudicate the alien’s Article 3 claim Mor eover, | consider it
within the Board s “appropriate and necessary” authority that has
been del egated to us by the Attorney General to reviewthe Service’s
deci si on whether or not to stay deportation or renoval .

2(, .. continued)
applied in their usual manner.” Matter of Pula, 19 |&N Dec. 467,
476 (BI A 1987) (Heilman, concurring and di ssenting).

B Initially, the Senate stated that the reference to “conpetent
authorities” in Article 3 was to “the conpetent admnistrative
aut horities who nake the determ nati on whether to extradite, expel,
or return,” and recommended including in the ratification docunment
a declaration that “the phrase, ‘competent authorities,’ as used in
Article 3 of the Convention, refers to the Secretary of State in
extradition cases and to the Attorney General in deportation cases.”
Senate Report, supra, at 17 (enphasis added). Thi s decl aration
|ater was omtted, with the explanation that “[a]lthough it remains
true that the conpetent authorities referred to in Article 3 would
be the Secretary of State in extradition cases and the Attorney
Ceneral in deportation cases, it is not necessary to include this
declaration in the formal instrunent of ratification.” 1d. at 37
(enphasi s added) .
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In essence, a claimunder the Convention Against Torture is nuch
like a claimfor wthhol ding of deportation or renoval fashioned in
conformty with Article 33 of the Convention Relating to the Status
of Refugees. The prohibited conduct—be it persecution or torture—
nmust be assessed; the assessnment is nmade based on the consideration
of evidence pertaining to the individual’s personal circunstances
and the treatnment he or she has experienced or fears, considered in
light of reports of other governmental agencies, such as the
Departnment of State and other international authorities; the
assessnent must di stinguish treatnment or conduct that is not subject
to protection under the ternms of the provision, such as that inposed
by a state for legitimte reasons; and an ultinmate determ nation
must be made whether or not to afford protection under Article 3.

The Immgration Judges and the Board are uniquely qualified to
conduct such evidentiary hearings and render such determ nations.
The Board has been the admi nistrative body that has considered and
revi ewed withhol di ng of deportation applications historically. W
have exercised this jurisdictionto reviewand determ ne such cl ains
bef ore and since enactnent of the Refugee Act of 1980, Pub. L. No.
96-212, 94 Stat. 102. W have reviewed the determ nations of
officials of the Service, prior to the existence of the Executive
Ofice for Inmigration Review in 1983, and the determ nati ons nade
by I'mmgration Judges after 1983. See, e.qg., Mitter of Janus and
Janek, 12 1&N Dec. 866 (BIA 1968); see also, e.q., sections 208,
243(h) of the Act. Together with the Inmmgration Judges, we have
continued to exercise jurisdiction over both asyl umand w t hhol di ng
of deportation applications, notw thstanding the recent devel opnment
of a corps of asylum officers within the Service. See, e.qg., 8
CF.R 88 208.1, 208.2, 208.4(b)(4), 208.14 (1998); see also 8
C.F.R 88 242.11(c), 240.49(c) (1998).

The fact that the Service already may be engaging in such
adj udi cati ons does not relieve us of our responsibility to review
such clainms within the existing scope of our regulatory authority.
Not ably, in the absence of additional regulations or |egislation
creating a specific remedy or form of relief apart from that
existing in the present statute, the Service has no nore authority
than we do to taken action to prevent the deportati on—er refoul ement
—of a victimof torture. The Service acknow edges that it is doing
no nore than granting stays of deportation in cases it finds to be
meritorious. Li kewise, we nmay decline to issue an order of
deportation pendi ng consideration of the respondent’s claim under
Article 3, or condition such an order so that deportation is not
aut horized to a country in which the respondent woul d face torture.
Furthernore, the fact that the Service may be the party that
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physical ly executes the deportation order that we issue does favor
| eaving the ultimate nonrefoul ement decision to the Service, either
today or at sone later time when regulations are promul gated or
Congress enacts nore specific inplenenting |egislation

VWhen, as here, a respondent raises a colorable claimto protection
under a treaty to which the United States is a party and under which
it is obligated to act, and the Board has discretion and authority
to act, dismssal of the respondent’s clai mby ordering hi mdeported
to lran, the country in which he clains he will be tortured, is
i nappropriate. Neither the question of the enforceability of the
respondent’s claimin the federal courts, nor the fact that the
Service may have acknow edged sonme obligation or responsibility to
adhere to the terns of the treaty in question relieves us of our

responsibility to address the case before us. The Board is
obligated to endeavor to uphold the | aw of the land to the extent of
our authority to do so. Consequently, | believe that, at a m ni num

t he Board shoul d accept jurisdiction over the respondent’s Article
3 claim remand the record to the Service for adjudi cation accordi ng
to its existing procedures with the reconmendati on that the Service
stay his deportation to Iran, and reserve review of the decision
made by the Service
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